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Municipal Water Supply Planning –
State of Oregon 


Municipal Permit Extension 101 


Three Oregon Case Studies:
-Willamette River Water Coalition


-Clackamas River Water Users
-City of Cottage Grove







Municipal Water Supply Planning 


Legislative Recognition 


 ORS 540.610(4) – water for reasonably anticipated growth


 ORS 540.610(1) – not subject for forfeiture for non-use


 ORS 540.510(3) – water use on lands to which the right is 
not appurtenant


 ORS 537.260(4) – partial perfection


 ORS 537.230(2) and 537.630(2) - 20 years to commence 
and complete construction







Municipal Water Supply Planning 


State of Oregon Planning Tools


 Water right permits


Basin Programs and “classifications”


Reservations – reserve un-appropriated 


water for future economic development 
(multi-purpose storage)







Municipal Water Supply Planning 


Lulled into Complacency


 Permits for Planning


 100 years of history


 In 2006 over 100


“undeveloped” municipal


permits







Municipal Permit Extension 101


Water right permits have 
development time lines


 “Permit Extensions” allow more time 


Once fully developed and beneficially 
used, a water right certificate can be 
issued







Municipal Permit Extension 101


 Permit extensions for 5-years were routine


 AG advice 1997 - competing demands and 
length of time


 Community Water Supply Work Group, 
November 1998


 New permit extension rules for municipal 
permits, November 2002







Municipal Permit Extension 101


New Rules (2002)


 Extension for the time needed to fully 
develop the permit


 Green Light Water - access to future 
increments of water based on Water 
Management and Conservation Plan 
(WMCP)


 Updated WMCP rules







Municipal Permit Extension 101


 Coos Bay 2004 – actual construction


 HB 3038 (2005) addressed Coos Bay, but 
added fish-protection provision


 The “undeveloped portion of the permit” 
must “maintain the persistence” of listed 
fish species


 Authorized use – maximum beneficial use  
= “undeveloped portion”







Municipal Permit Extension 101


How is it going?


Disagreement over:


 legislative intent


 statutory terms


 fish protections conditions


Same old same old….


 duration of extension


 demand projections


 WMCP







Three Oregon Case Studies







Willamette River Water Coalition







 Permit S-49240, 202 cfs from the 
Willamette River


 Priority date of 1973


 Multiple extensions granted by OWRD


 No water use under permit to date


 Extension request to 2047 based on 
demand of multiple coalition members


Willamette River Water Coalition







Willamette River Water Coalition 


ODFW Advice


Recognizes that:
-ACOE storage projects “drive” the system
-water is available for new appropriations


Existing data:


-Instream water rights
-recommendations for release of stored water
-TMDL flow targets
-ODFW internal analysis (Winter Steelhead)


“Share the shortfall” – severity of the measure 
should be reflective of overall streamflow impact







ODFW Advice


Minimum Fish Flow Needs at Salem


Month
Flow 
(cfs)


Source


July - October 5,630 TMDL


November -
March


6,200 ISWR


April - May 15,000 ODFW


June 1 - 15 12,600 ODFW


June 16 - 30 8,500 ODFW







Willamette River Water Coalition 


OWRD Proposed Order


 Grant extension until 2047


 No access to water until a WMCP seeking 
green light water is approved


 Amount of water that can be legally 
diverted shall be reduced by the 
percentage by which flow targets are not 
met







Willamette River Water Coalition


Third Party Protest


Conditions are not adequate to 
maintain persistence of fish


Fails to consider other pending 
extensions in basin


No diligent development


Demand projections are faulty


Extension duration is too long







Willamette River Water Coalition


Protest Settlement


 Future users of the permit must develop a 
WMCP and seek green light water


 All WMCPs must have a special section 
“Willamette River Fish Flows: Public 
Education and Voluntary Conservation 


 Conservation public message required 







Willamette River Water Coalition


City of Sherwood


WMCP submitted


and approved 2008


Access to 23 cfs


Preparing to use 


Willamette River 
water 







Clackamas River Water Users







Clackamas River Water Users


 Multiple water users, lower 3 miles of the 
Clackamas River


 Approximately 147 cfs of “undeveloped” 
permits


 Approximately 146 cfs of “developed” 
water rights/permits


 Priority dates ranging from 1918 to 1981


 Majority of the water rights “senior” to 
ODFW instream water right







Clackamas River Water Users


 Proactive approach to permit extensions 
(lets make this work):


-streamflow modeling by Portland State 
University


-intergovernmental organization “Clackamas 
River Water Providers”


-Timothy Lake releases


-meetings with ODFW


-development and sharing of information







Clackamas River Water Users


ODFW Advice


Existing data: 1964 Basin Investigation


Habitat value - lower 3 miles avoided by 
salmonids in July and August


Severity of measures should be reflective of 
available summer rearing habitat


Annual meeting with ODFW to “shape” 
release of stored water from Timothy Lake 







Clackamas River Water Users


OWRD Proposed Order 


 NO surprises approach


 Propose to grant 
extensions for time 
requested


 Incorporates ODFW 
suggestions – share 
the shortfall, ODFW 
annual meeting etc. 







Clackamas River Water Users


Third Party Protests


 The kitchen sink!


 Protest January 4, 
2008


 OWRD/ODFW defend 
the Proposed Order


 Negotiation, hearing, 
proposed order, 
amended proposed 
order, final order April 
2011


 Way too much time 
and $$$







City of Cottage Grove







City of Cottage Grove


Permit S-42117, 6.2 cfs from Row R. 


Priority date of 1977


Four previous extensions


Last extension expired October 1999







City of Cottage Grove


2006 Row River WTP expanded from 
3.1 cfs to 6.2 cfs


2007 Bi-Op “no jeopardy”


Extension submitted 


2008 WTP completed, full beneficial 
use documented 


 Aug. 2008 Proposed Final Order- no 
“undeveloped portion of the permit”







City of Cottage Grove


Third Party Protests


 “Undeveloped portion of the permit”


 Requires ODFW “fish persistence” review 
and WMCP


 Permit development after extension has 
expired


 Demonstration of beneficial use 







City of Cottage Grove


Third Party Protests


 Lawyers, briefs, 
hearing, final order, 
judicial review, court 
of appeals, amicus 
briefs


 Is this really about 
fish?


 Small communities 
don’t have extra $$ 







Conclusion


 Lack of meaningful state-level planning 
tools resulted in complacency


 Undeveloped municipal water right 
permits are a “key” future water supply


 Alternatives exist but are they affordable?







Conclusion


There is only one way to make “new” 
water and it is not very predictable
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Overview


 History of the Washington Municipal 


Water Law (MWL)


 Key elements of the Muni Water Law


 Challenges to the MWL


 What did utilities do?


 Supreme Court decision


 What can we expect?







History of Washington MWL
● Western Water Law Appropriation Doctrine


● 1917 Water Code – Surface Water


● 1930-90 Historical granting of certificates to 


munis based on pumps and pipes capacity 


(10,000 rights)


● 1998 Theodoratus Case


A private developer (non-muni)


Certificates should be based on beneficial use


● 2003  Muni Water Law (MWL) passed


● 2006  Lawsuit filed against MWL


● 2006  Utilities intervened in lawsuit











2003 Municipal Water Law


Legislative quid pro quo:


• More water rights flexibility and 


certainty


• Water conservation and efficiency 


requirements







Key Elements of the MWL


• Primary purpose: To clarify existing water 


code (law)


• Definition of municipal water supplier


• Establish place of use = service area 


consistency


• Confirm existing muni certificates – Pumps 


& pipes


• Water use efficiency (Conservation)


• Departments of Health and Ecology share 


jurisdiction







MWL Definitions


Municipal Water Supplier (Muni)


• Used for “municipal water supply 


purposes”


 By a city, county, or water or public 


utility district, or


 Residential = 15+ connections by 


any entity







Municipal Water Supply Purposes


 Residential
 Commercial & Industrial
 Irrigation of parks and open spaces
 Institutional
 Landscaping
 Fire flow
 Water system maintenance and repair 
 Related purposes that:


 Benefit fish and wildlife, water quality


 Implement environmental obligations in a watershed plan, HCP, 


FERC license







Population


● Munis are NOT limited by population or 


connections on water right document  


● Population to be served must be 


consistent with municipal water suppliers 


“Water System Plan”







Place of Use


● DOE/DOH coordination of service area


● Place of Use = Service Area (IF consistent 


with land use plans or watershed plans)


● Identify in munis Water System Plan


● Implement cost effective conservation







Local Planning Consistency


● DOH Water System Plan (WSP) approval 


ensures consistency with land use plans


● Muni has “duty” to serve within service 


area


● Subject to reasonableness standard







Certificates


● DOE may not revoke or diminish 
existing muni water right certificates


● Muni water right CERTIFICATE 
based on “Pumps and Pipes” is a 
right in “good standing”







Lummi v. State, 170 Wash.2d 247, 241 


P.3d 1220 (2010)


Lummi Indian Nation; Makah Indian Tribe; Quinault Indian Nation; 


Squaxin Island Indian Tribe; Suquamish Indian Tribe; Tulalip Tribes; 


Joan Burlingame; Lee Bernheisel; Scott Cornelius; Peter Knutson; Puget 


Sound Harvesters; Washington Environmental Council; Sierra Club; The 


Center for Environmental Law and Policy


v.


State of Washington; Christine Gregoire; Washington Department of 


Ecology; Jay Manning; Washington Department of Health; Mary Selecky; 


Washington Water Utilities Council; Cascade Water Alliance; Washington 


State University







Plaintiffs Claims


 Provisions of MWL are unconstitutional


 Violates separation of powers (overrules 


Theodoratus)


 Violates due process


 Includes private developer systems in definition


 Eliminates beneficial use to perfect water


 Change place of use without due process


 Impairs vested property rights


 Injures junior water right holders







Legal Challenge


 Filed on September 1, 2006


 Started in King County Superior court


 Ended up in Washington State Supreme 


Court in 2008


 Supreme Court decision issued October 


2010







WWUC Involvement


 WWUC – Washington Water Utility 


Council , a subcommittee of the PNWS 


AWWA


 Intervened at outset of case in trial court


 Not amicus – a full party


 Participated throughout case







WWUC Involvement, cont.


 Assembled utility attorney team, joint 


defense agreement


 Advisory committee, research and 


drafting contributions


 Joint defense agreement with State for 


coordination purpose







Key Elements of Legal Challenge


 Definition of municipal water supplier
 Concern about use of relinquished water 


(ghost towns)


 Pumps and pipes certificates in “Good 


Standing”
 Overrules Theodoratus – Separation of 


powers


 Eliminates beneficial use requirement


 Retroactive expansion of water rights







Key Elements of Legal Challenge


 Place of Use = Service Area
 Expands use of water rights
 Avoids going through change process


 Population constraint removal
 Expands use of water rights
 Avoids going through change process







What did Plaintiffs Want


● Declare the muni parts of the law is 


unconstitutional 


 Keep the conservation portions


● Not allow state to implement or 


enforce these provisions







Utilities Case and Position
● Provide understanding of how municipal water 


suppliers operate


● Explain types of munis – Cities, Districts, PUDs, 


privates, mutuals, others


● Growing communities need to provide water 


 multiple water rights to get certainty


● Pumps and pipes certificates are not void and 


remain valid appropriations


● MWL does not retroactively harm other water 


rights







Supreme Court - Lummi


● Supreme Court ruled in favor of 
State and utilities on all issues


● Adopted our narrative


● Opinion is narrowly drafted







Supreme Court: Facial Challenge


● “No set of circumstances” test


● Facial challenge fails if there are 


“any circumstances” where a statute 


can apply constitutionally


● Decision limited to facial context


● “As applied” issues left for another 


day







Supreme Court: Lummi –


Background


● Not clear until recently “what it took 


to perfect a water right”


● Ecology pumps and pipes practice 


was in tension with beneficial use 


standard


● Ecology approach different over time


● Came to a head in Theodoratus







Supreme Court: Theodoratus 


1996 Decision


● Supreme Court concluded that Ecology “had 


not been following the statute when it vested 


water rights based on system capacity”


● Did not consider issues concerning municipal 


water suppliers


● Did not “automatically divest or invalidate any 


vested or perfected rights”


● Theodoratus caused concerns







Supreme Court: 2003 Municipal 


Water Law


● Legislature “responded to these 


uncertainties”


● “The legislation essentially put the 


legislature’s imprimatur on our 


holding in Theodoratus prospectively 


while confirming the good standing 


of water certificates issued under the 


former system.”







Supreme Court: Separation of Powers


● Legislature approached its “task both 


thoughtfully and with deference” to Court


● Adopted beneficial use as perfection 


standard 


● Legislature did not apply law to an 


existing set of facts


● “Confirming existing rights was a 


legislative policy decision, not a factual 


adjudication.”







Supreme Court: Substantive Due 


Process
● “Some junior right holders will likely suffer” 


because of MWL


● But Plaintiffs’ claim too speculative and 


hypothetical


● An “increased likelihood” or “mere potential” 


that impairment of unknown or hypothetical 


rights is insufficient to sustain a facial challenge


● Alleged harm to junior rights to be handled on 


case-by-case basis (“as applied”)







Supreme Court: Procedural Due 


Process


● DOH or CWSP approval for service area 


– RCW 90.03.386(2)


● Connection and population numbers –


RCW 90.03.260(4), (5)


● MWL provisions operate prospectively


● Do not take away others’ rights – only 


collateral or indirect impact


● Any harm to be addressed on case-by-


case basis







Going Forward


● What does “good standing” mean?


● Prospective / Retroactive


● “Active Compliance” & Ecology 


review of policy statement


● As applied challenges – Court said 4 


times it was not precluding


● Plaintiffs next steps







“Active Compliance” Issue


● Ecology reads definition to require 


active use to be “minor”


● Effect is to require use to qualify for 


relinquishment exclusion


● Illegal and unnecessary


● Utilities strenuously object







Questions
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In Idaho 
Conjunctive Administration 


of Surface and Ground 
Water is Thundering Down 


the Tracks –
Are Municipalities Ready?







Prediction…


Relative to water delivery in many basins in Idaho…


Change
is coming 


between now and 2020







Outline


 Water administration basics in Idaho
 Evolution of surface water management
 Evolution of ground water management
 Implementation of conjunctive administration 


(CA)
 How municipal providers can deal with 


implementation of CA 







Ground Water Flow Systems


Regional Flow System (centuries)


Intermediate Flow System
(decades)


Local Flow 
System (years)


Why consider conjunctive relationships 
between ground water and surface water?







In Idaho the appropriation doctrine
is used for the delivery both 


surface water rights and ground 
water rights—


“first in time is first in right”







Mrs. Adams
Irrigation of 


50 acres
1.0 cfs


6/16/1887


Mr. Black
Irrigation of


60 acres
1.2 cfs


6/17/1887


1 miner’s inch = .02 cubic feet per second = 9 gallons per minute 


Mrs. Clark
Irrigation of 
500 acres
10.0 cfs


6/16/1982Well
Administered by a State of Idaho
Water District
which hires a Watermaster







Example –
Which right is most
likely to be curtailed?


1886 Water Right 
Big Wood River
32 acres Irrigation


1959 Water Right
Non-tributary
24 acres irrigation


1956 Water Right 
Ground Water
½ acre lawn irrigation


Scenario 1 – during 2010


Scenario 2 – during 2014


Scenario 3 – during 2020


1954 Water Right 
Ground Water 
City of Ketchum, Municipal


Plus, if a water right is not used
for five consecutive years it can
be lost due to forfeiture







Hold on – Aren’t Municipal 
Water Rights Special??


 Yes
 Not limited in volume – just rate
 In-house (non-consumptive portion) not subject to 


a call
 “Domestic” water is highest in constitutional 


hierarchy


 No
 Consumptive portion subject to delivery based on 


priority date
 Any condemnation must be compensated







Article XV Section 3, 
Idaho Constitution


SECTION 3.  WATER OF NATURAL STREAM -- RIGHT TO APPROPRIATE --
STATE’S REGULATORY POWER-- PRIORITIES. … Priority of appropriation 
shall give the better right as between those using the water; but when the 
waters of any natural stream are not sufficient for the service of all those 
desiring the use of the same, those using the water for domestic purposes 
shall (subject to such limitations as may be prescribed by law) have the 
preference over those claiming for any other purpose; and those using the 
water for agricultural purposes shall have preference over those using the 
same for manufacturing purposes. And in any organized mining district 
those using the water for mining purposes or milling purposes connected 
with mining, shall have preference over those using the same for 
manufacturing or agricultural purposes. But the usage by such subsequent 
appropriators shall be subject to such provisions of law regulating the 
taking of private property for public and private use, as referred to in 
section 14 of article I of this Constitution.



http://www.legislature.idaho.gov/idstat/IC/ArtISect14.htm�

http://www.legislature.idaho.gov/idstat/IC/ArtI.htm�





Surface Water Evolutionary Cycle 
– Typical Idaho River Basin


Initial Diversions – 1800’s


Initial Decrees – about 1900
Rental Pool – 1990’s


Instream Requirements – 1980’s


Addition of Storage – 1900’s – 1960’s


Initial Water District – 1920’s







Ground Water Evolutionary Cycle 
– Typical Idaho River Basin


Initial Domestic Wells – 1860’s


Initial Municipal Wells – 1890’s


Surge of Supplemental Wells – 1977


Initial Irrigation Wells – 1940’s







Problem


Water deliveries must consider connections 
between ground water and surface water 


(conjunctive administration)
if fair delivery is to be achieved







Additional Drivers of Change


 Increased efficiencies of irrigation have led to 
reduced deep percolation


 Increasing urbanization
 Increased recognition of instream values
 Increased needs of endangered species
 Water needs for energy production
 Impacts of climate change?
 A need to coordinate land use planning with 


water use planning







Implementation of 
Conjunctive Administration


Creation of water rights from surface water
and ground water


Snake River Basin Adjudication initiated in 1987


Basins within Idaho
are poised for 
Implementation of 
Conjunctive 
Administration


Remaining unresolved 
Recommendations: Fewer than 2,000


Recommended water rights in the Snake River
Basin Adjudication:  150,000+







Legal


Technical


Administration
(IDWR)


Junior 
Ground Water 


User


Injured 
Senior 


Surface Water 
User


Classic Process







Three ways to implement 
Conjunctive Administration


“… or, the Ugly, the Bad and the 
Good…”







Method No. 1.  The Ugly
 Ignore the issue


State owes for 'stolen' water 
By Bill McAllister Denver Post Washington 
Bureau Chief


Tuesday, June 12, 2001 - WASHINGTON - In 
a ruling that could reduce Colorado taxpayer 
refunds, the U.S. Supreme Court ruled Monday 
that Colorado must pay Kansas about $23 
million in damages for waterfarmers pumped 
from the Arkansas River basin in eastern 
Colorado. 



mailto:bmcallister@denverpost.com�





Method No. 2.  The Bad


 React
 Conduct emergency negotiations –


narrowly averting disastrous “Orders of 
Curtailment”


TWIN FALLS -- Irrigation, commercial and municipal well owners 
don't need to check their mailboxes yet.The Idaho Department of 
Water Resources Friday put on hold plans to send out curtailment 
orders for up to 1,300 wells in southern and eastern Idaho. 


State halts water orders. Deadline passes
Twin Falls Times News September 1, 2001







Method No. 3. The Good


 Be proactive
 Plan for a long-term implementation 


before a battle begins.







Administration
(IDWR)


“Dream” Process


Junior 
Ground Water 


User


Injured 
Senior 


Surface Water 
User


LegalTechnical


Local Leadership,
with the support


Of IDWR







With the CA train coming down 
the track, what is an Idaho 


municipal water provider to do?







1.  Recognize that conjunctive   
administration is coming







Inhibitors to Discussing Water 
Rights in Property Transactions


 Lack of buyer awareness
 Lack of determination of 


water rights 
 Lack of regulation
 Lack of measurement
 Lack of enforcement 
 Lack of economic incentive 


 Increasing awareness
 Snake River Basin Adj.
 Northern Idaho Adj.
 Adjudication enables
 Increased gaging
 Remote sensing
 Increasing water value 


Historic Emerging







2.  Know very clearly what you          
have


• Water Rights
• Flow rates


•Diversions
•Return Flow


• Other water rights from your source







3.  Know very clearly what you          
will need in the future


• Conduct a future needs study
• Include climate change possibilities







4.  Conduct a SWOT Analysis


 Strengths
 Weaknesses


 Include priority date considerations


 Opportunities
 Include conservation
 Include teaming with the irrigation community


 Threats
 Include implementation of CA







5.  Ensure that Staff Stay Abreast 
of Advances in Technology







Recommended Places of Use


Geographic Information Systems











Ground
Water


Interface with Ground Water Models


Modeling







Streamflow
Measurement







Gaging Stations







5.  Collaborate


• Academic
• Local Government (including municipalities)
• State Government
• Federal Government
• Private Sector







6.  Incorporate “Out of the Box”
Thinking


• Team with Irrigation Districts and 
Canal Companies for mutual benefit solutions


• Water Reuse
• Combine water and nutrient considerations 







Boise River Daily Flows
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Thinking Outside the Box to address the 
Phosphorus Problem in the Boise River --


Hypothesis


1. Reduction of high P drainage flows in the 
lower Boise River will reduce non-point 
source P loads


2. Installation of automation on the Treasure 
Valley irrigation systems will reduce drainage 
flows


3. Be prepared to see some P reduction options 
in the nutrient trading program







Automation







Summary


 Gone are the days of:
 easy water rights
 wells pumping merrily away without anyone taking 


notice
 municipalities focusing exclusively on water quality 


issues


 Hello to the 21st Century – it should be 
interesting, and successful for the 
collaborators!







208-378-1513
Website:  


Idahowaterengineering.com
Email:      


info@idahowaterengineering.com
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